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1. Compl iance  w i t h  s o l i c i t a t i o n  p r o v i s i o n  t h a t  
c o n t r a c t o r  p e r f o r m  30 p e r c e n t  o f  t h e  work 
w i t h  t h e  c o n t r a c t o r ' s  own o r g a n i z a t i o n ,  a 
c o n t r a c t  pe r fo rmance  r e q u i r e m e n t  i n  t h a t  t h e  
p r o v i s i o n  s t a t e s  how t h e  work i s  to  b e  
a c c o m p l i s h e d ,  does n o t  r e l a t e  t o  
r e s p o n s i v e n e s s .  

2 .  A b i d  t h a t  d o e s  n o t  r e d u c e ,  l i m i t  or modi fy  
r e q u i r e m e n t  t h a t  t h e  c o n t r a c t o r  p e r f o r m  30 
p e r c e n t  o f  t h e  work w i t h  t h e  c o n t r a c t o r ' s  
own o r g a n i z a t i o n  is r e s p o n s i v e  to t h e  
s o l i c i t a t i o n  . 

C. Iber & S o n s ,  I n c .  ( I b e r ) ,  p ro tes t s  t h e  r e s p o n s i v e -  
n e s s  o f  t h e  b i d  o f  Evans C o n s t r u c t i o n  C o .  ( E v a n s )  unde r  
i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DACW43-82-8-0007, i s s u e d  by 
t h e  U n i t e d  S t a t e s  Army Corps of E n g i n e e r s  ( C o r p s ) ,  f o r  t h e  
c o n s t r u c t i o n  o f  a pumping s t a t i o n .  N o  award h a s  been  made. 

Fo r  t h e  r e a s o n s  se t  f o r t h  be low,  w e  deny  Iber 's  
protest  . 

P a r a g r a p h  SP-13 o f  t h e  IFB's S p e c i a l  P r o v i s i o n s  pro-  
v i d e s  as f o l l o w s :  

"The C o n t r a c t o r  s h a l l  p e r f o r m  on  t h e  s i t e ,  
and  w i t h  h i s  own o r g a n i z a t i o n ,  work e q u i v a l e n t  
t o  a t  l e a s t  t h i r t y  p e r c e n t  ( 3 0 % )  o f  t h e  t o t a l  
amount of work to  be pe r fo rmed  unde r  t h e  con- 
t rac t .  I f  d u r i n g  t h e  p r o g r e s s  o f  t h e  work 
h e r e u n d e r  t h e  C o n t r a c t o r  r e q u e s t s  a reduct ion  
i n  s u c h  p e r c e n t a g e ,  and t h e  c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e s  t h a t  i t  would be t o  t h e  Governmen t ' s  
a d v a n t a g e ,  t h e  p e r c e n t a g e  o f  t h e  work r e q u i r e d  
to be pe r fo rmed  by t h e  C o n t r a c t o r  may be  

.,. . 
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' .  
r e d u c e d ,  p r o v i d e d  w r i t t e n  a p p r o v a l  of s u c h  
r e d u c t i o n  is o b t a i n e d  by  t h e  C o n t r a c t o r  from 
t h e  C o n t r a c t i n g  O f f i c e r . "  

P a r a g r a p h  7 o f  t h e  I n s t r u c t i o n s  t o  B i d d e r s  p r o v i d e s :  

'Each b i d d e r  s h a l l  s u b m i t  a d e s c r i p t i o n  of 
t h e  work which he w i l l  p e r f o r m  w i t h  h i s  own 
o r g a n i z a t i o n  ( e .g . ,  e a r t h w o r k ,  c o n c r e t e ,  
m e c h a n i c a l ,  e l ec t r i ca l  e t c . ) ,  t h e  p e r c e n t a g e  o f  
t h e  t o t a l  work t h i s  r e p r e s e n t s ,  and t h e  es t i -  
mated cost  t h e r e o f .  ( S e e  p a r a g r a p h  SP-13 o f  
t h e s e  s p e c i f i c a t i o n s )  . U n l e s s  he  h a s  s u b m i t t e d  
s u c h  d e s c r i p t i o n  w i t h  h i s  b i d ,  t h e  s u c c e s s f u l  
b i d d e r  must  f u r n i s h  t h e  s a id  d e s c r i p t i o n  to t h e  
C o n t r a c t i n g  O f f i c e r  w i t h i n  f i v e  d a y s  a f t e r  
award. 

The IFBIs Bid Form, as  completed by  Evans,  p r o v i d e s :  

'PERFORMANCE OF WORK BY CONTRACTOR 

' ( a )  I f  awarded a cont rac t  as  a r e su l t  o f  
t h i s  i n v i t a t i o n ,  t h e  f o l l o w i n g  work w i l l  be  
per formed o n  t h e  s i t e  w i t h  t h e  b i d d e r ' s  own 
o r g a n i z a t i o n .  

D e s c r i p t i o n  

D i v i s i o n  2-K, R ,  T 
D i v i s i o n  3 
D i v i s i o n  5 
D i v i s i o n  8 

' ( b )  The work d e s c r i b e d  represents 100 
p e r c e n t  o f  t h e  t o t a l  amount of t h e  work and t h e  

i estimated cost  is  $2,739,000.00."  

The c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h e  Evans b i d  t o  be 
n o n r e s p o n s i v e  and f o r  r e j e c t i o n  b e c a u s e  t h e  t o t a l  cost  f o r  
t h e  work d e s c r i b e d  by Evans on t h e  Rid Form was e s t i m a t e d  
to  be  o n l y  23.48 p e r c e n t  o f  t h e  t o t a l  c o n t r a c t  work. Conse- 
q u e n t l y ,  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  Evans '  b i d  
had imposed a c o n d i t i o n  w h i c h  m o d i f i e d  t h e  30 -pe rcen t  on- 
s i t e  r e q u i r e m e n t  i n  p a r a g r a p h  SP-13 of t h e  S p e c i a l  Provi- 
s i o n s .  Evans was so n o t i f i e d .  Evans t h e n  p r o t e s t e d  t h e  
rejection t o  t h e  Corps and our  O f f i c e .  The c o n t r a c t i n g  

- - ,  . 
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officer r e v i e w e d  t h e  d e t e r m i n a t i o n  t h a t  t h e  Evans b id  was 
n o n r e s p o n s i v e  and c o n c l u d e d ,  a s  f o l l o w s :  

.Having reviewed t h e  matter a g a i n ,  I now 
c o n c l u d e  t h a t  t h e  b i d  o f  Evans C o n s t r u c t i o n  
Company is r e s p o n s i v e  and hence  w i l l  be con- 
s i d e r e d  f o r  award.  A f t e r  c a r e f u l  c o n s i d e r a -  
t i o n ,  I have c o n c l u d e d  t h a t  p a r a g r a p h  7 of t h e  
I n s t r u c t i o n s  t o  B i d d e r s  p e r m i t s  t h e  s u c c e s s f u l  
b idder  to  f u r n i s h  a d e s c r i p t i o n  of t h e  work 
which w i l l  be pe r fo rmed  by  h i s  own o r g a n i z a t i o n  
t o  t h e  C o n t r a c t i n g  O f f i c e r  w i t h i n  f i v e  d a y s  
a f t e r  award, t h e r e f o r e ,  a d e f e c t  i n  t h e  
d e s c r i p t i o n  of s u c h  work on  t h e  b i d  form c a n n o t  
be and  is  n o t  a prerequisite f o r  r e s p o n s i v e -  
ness. Though t h e  d e s c r i p t i o n  o f  s u c h  work on 
t h e  b id  form by  Evans C o n s t r u c t i o n  Company may 
be d e f e c t i v e ,  it c a n  be c l a r i f i e d  i n  t h e  manner 
p r o v i d e d  by p a r a g r a p h  7 o f  t h e  I n s t r u c t i o n s  to  
B i d d e r s . "  

Evans s u b s e q u e n t l y  wi thd rew i t s  protest .  Iber, t h e  
second  l o w  b i d d e r  a t  $2,877,000, p r o t e s t e d  t h e  above-quoted 
d e c i s i o n  of t h e  c o n t r a c t i n g  o f f i c e r  t o  our O f f i c e .  

Iber c o n t e n d s  t h a t  t h e  Evans b id  f a i l e d  to  meet t h e  
3 0 - p e r c e n t  r e q u i r e m e n t  o f  p a r a g r a p h  SP-13 because t h e  work 
described by  Evans o n  t h e  Bid Form a s  work which Evans would 
perform ons i t e  w i t h  i t s  own o r g a n i z a t i o n ,  a t  most, amounted 
to  j u s t  23.48  p e r c e n t  o f  t h e  I F B ' s  t o t a l  c o n t r a c t  work. I n  
t h i s  r e g a r d ,  Iber a l l e g e s  t h a t  i ts own c o m p u t a t i o n s  show 
Evans '  p o r t i o n  o f  t h e  t o t a l  c o n t r a c t  work t o  be  only 20.62 
p e r c e n t .  

The Corps a r g u e s  t h a t  t h e  d e s c r i p t i o n  of t h e  c o n t r a c -  
to r ' s  own work i n  t h e  Bid Form is n o t  a p r e r e q u i s i t e  f o r  b id  
r e s p o n s i v e n e s s ,  b u t  f o r  i n f o r m a t i o n  o n l y .  I n  support ,  t h e  
Corps a s se r t s  t h a t ,  w h i l e  p a r a g r a p h  SP-13 imposes a 30- 
p e r c e n t  s t a n d a r d ,  p a r a g r a p h  7 of t h e  I n s t r u c t i o n s  to  
B i d d e r s  makes i t  c l e a r  t h a t  t h e  d e s c r i p t i o n  o f  t h e  b i d d e r ' s  
own work is o n l y  f o r  o b t a i n i n g  i n f o r m a t i o n  a s  to  how t h e  
r e q u i r e m e n t s  of SP-13 w i l l  be m e t .  Accord ing  to  t h e  agency ,  
any  " d e f e c t i v e "  i n f o r m a t i o n  on t h e  Bid Form p e r t a i n i n g  to  
p a r a g r a p h  SP-13 may be c l a r i f i e d  a f t e r  b i d  o p e n i n g  s i n c e  t h e  
IFB permits such i n f o r m a t i o n  t o  be  s u p p l i e d  a f t e r  award.  
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The Corps a lso s ta tes  t h a t  t h e  p e r c e n t a g e  of work t o  be 
performed b y  Evans is h i g h e r  t h a n  t h e  23 .48-percent  f i g u r e  
e s t i m a t e d  b y  t h e  c o n t r a c t i n g  o f f i c e r .  Even though t h e  Evans 
l i s t i n g  of 1 0 0  p e r c e n t  a s  t h e  work t o  be per formed b y  i ts  
own forces is c l e a r l y  i n  error ,  t h e  a g e n c y  e m p h a s i z e s  t h a t  
Evans '  d e s c r i p t i o n  amoun t s  t o  a " s u b s t a n t i a l "  p o r t i o n  o f  t h e  
t o t a l  c o n t r a c t  work. I n  a d d i t i o n ,  t h e  C o r p s  of E n g i n e e r s  
p o i n t s  o u t  t h a t  t h e  l i s t e d  work encompasses  o t h e r  a c t i v i t i e s  
which  t y p i c a l l y  amount t o  a n  a d d i t i o n a l  15  to  20 p e r c e n t  of 
t h e  t o t a l  c o n t r a c t  v a l u e .  

In r e s p o n s e ,  Iber t a k e s  i s s u e  w i t h  t h e  Corps' computa- 
t i o n s  and c o n t i n u e s  t o  m a i n t a i n  t h a t  t h e  Evans b i d  d o e s  n o t  
show c o m p l i a n c e  w i t h  t h e  30 -pe rcen t  r e q u i r e m e n t .  

W e  agree w i t h  t h e  Corps o f  E n g i n e e r s  t h a t  t h e  p r o v i s i o n  
on t h e  B i d  Form f o r  d e s c r i b i n g  t h e  o n s i t e  work to  be per- 
formed b y  t h e  b i d d e r  is m e r e l y  f o r  i n f o r m a t i o n  and need  n o t  
be completed p r io r  t o  b i d  o p e n i n g .  I n  f a c t ,  w e  have  a l l o w e d  
b i d d e r s  which  have  n o t  comple t ed  t h e  r e q u e s t e d  work d e s c r i p -  
t i o n  i n  t h e  b i d  t o  f u r n i s h  t h e  i n f o r m a t i o n  a f t e r  o p e n i n g .  
- See 41 Comp. Gen. 1 0 6  ( 1 9 6 1 ) ;  4 1  Comp. Gen. 555 ( 1 9 6 2 ) .  
F u r t h e r ,  t h e  i n f o r m a t i o n a l  n a t u r e  o f  t h i s  p o r t i o n  o f  t h e  Bid 
Form is r e i n f o r c e d  by p a r a g r a p h  7 o f  t h e  I n s t r u c t i o n s  t o  
B i d d e r s , w h i c h  a l lows  t h e  s u c c e s s f u l  b i d d e r  t o  f u r n i s h  t h e  
work d e s c r i p t i o n  w i t h i n  5 d a y s  a f t e r  award i f  n o t  s u b m i t t e d  
w i t h  t h e  b i d .  W e  have  h e l d  t h a t  p r o v i s i o n s  s i m i l a r  t o  para- 
g r a p h  SP-13 are c o n t r a c t  pe r fo rmance  r e q u i r e m e n t s  which set 
f o r t h  how t h e  work i s  t o  be a c c o m p l i s h e d .  T h e r e f o r e ,  com- 
p l i a n c e  w i t h  s u c h  p r o v i s i o n s  re la tes  t o  b i d d e r  r e s p o n s i -  
b i l i t y ,  n o t  r e s p o n s i v e n e s s .  - See Delta E l e v a t o r  S e r v i c e  

Costa E l e c t r i c ,  I n c . ,  B-190916, A p r i l  5 ,  1978 ,  78-1 CPD 268; 
W i l - D a  Mechan ica l  and  Electr ical  Company, I n c o r p o r a t e d ,  

; C o n t r a  C o r p o r a t i o n ,  B-208252, March 23, 1983 ,  83-1 CPD - 

B-184285, J u l y  21 ,  1975 ,  75-2 CPD 5 6 .  

If t h e  b i d d e r  does p r o v i d e  some i n f o r m a t i o n  w i t h  h i s  
b i d ,  t h e  b i d  may be r e j e c t e d  i f  t h e  i n f o r m a t i o n  r e d u c e s ,  
l i m i t s  o r  m o d i f i e s  t h e  s o l i c i t a t i o n  r e q u i r e m e n t  f o r  p e r -  
f o r m i n g  a c e r t a i n  p o r t i o n  o f  t h e  work w i t h  t h e  c o n t r a c t o r ' s  
own o r g a n i z a t i o n .  F o r  example ,  w e  have  h e l d  t h a t  where  

. u n s o l i c i t e d  d e s c r i p t i v e  l i t e r a t u r e  s u b m i t t e d  w i t h  a b i d  
c o n t a i n s  mater ia l  d e v i a t i o n s f r o m  t h e  s o l i c i t a t i o n ' s  r e q u i r e -  
m e n t s ,  t h e  h i d  is n o n r e s p o n s i v e .  - See Log E / S p a t i a l  Data 
S y s t e m s ,  I n c . ,  B-205016, May 1 7 ,  1982 ,  82-1 CPD 465. 
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I n  t h i s  r e g a r d ,  Iber r e f e r s  t o  o u r  d e c i s i o n  i n  
45 Comp. Gen., s u p r a ,  which invo lved  a s imilar  s o l i c i t a t i o n  
provision t h a t  r e q u i r e d  t h e  c o n t r a c t o r  t o  per form 20 p e r c e n t  
of t h e  t o t a l  contract  work o n s i t e  w i t h  h i s  own o r g a n i z a -  
t i o n .  I n  t h a t  case, t h e  b i d d e r  i n s e r t e d  t h e  f i g u r e  "90" i n  
t h e  b l a n k  space  on t h e  f a c e  o f  t h e  b i d  t h a t  asked f o r  a n  
e s t i m a t i o n  of t h e  amount  o f  s u b c o n t r a c t i n g  t h e  b i d d e r  con- 
. t e rnpla ted  on t h e  procurement .  W e  s t a t e d :  

"We b e l i e v e  t h e  purpose  of t h e  b i d d e r ' s  
r e p r e s e n t a t i o n  s t a t e m e n t  on t h e  f a c e  of t h e  b i d  
s h o u l d  have been o b v i o u s  t o  a l l  b i d d e r s .  S i n c e  
g e n e r a l  p r o v i s i o n  74 i n d i c a t e s  t h a t  t h e  Govern- 
ment d e s i r e s  t h a t  t h e  s u c c e s s f u l  c o n t r a c t o r  
perform at l e a s t  20 p e r c e n t  o f  t h e  work w i t h  
i t s  own f o r c e s ,  i n  o u r  view t h e  o b v i o u s  purpose  
of t h e  b i d d e r ' s  r e p r e s e n t a t i o n  s t a t e m e n t  o n  t h e  
f a c e  of t h e  b i d  was t o  t e s t  e a c h  b i d d e r ' s  
r e s p o n s i v e n e s s  t o  t h e  g e n e r a l  p r o v i s i o n .  S i n c e  
it i s  a matter o f  r e s p o n s i v e n e s s  t h a t  is 
invo lved  h e r e ,  t h e  j o i n t  v e n t u r e  i s  p rec luded  
from j u s t i f y i n g  i ts  n o n r e s p o n s i v e n e s s  by now 
a t t e m p t i n g  t o  e x p l a i n  why i t  was nonrespon- 
s ive .  While t h e  b i d d e r  h a s  o f f e r e d  a n  explana-  
t i o n ,  t h a t  i n f o r m a t i o n  was n o t  f u r n i s h e d  w i t h  
t h e  b i d  and ,  a s  f a r  as w e  are conce rned ,  is 
i n f o r m a t i o n  f u r n i s h e d  a f t e r  b i d  opening  f o r  t h e  
pu rpose  of making t h e  b i d  r e s p o n s i v e .  I t  is 
t h e r e f o r e  u n a c c e p t a b l e  . " 
Iber a r g u e s  t h a t  t h e  above-descr ibed  b i d d e r  r e s p o n s e  is 

a n a l o g o u s  t o  t h e  Evans r e s p o n s e  r e g a r d i n g  t h e  work Evans 
i n t e n d e d  t o  per form u t i l i z i n g  i ts  own f o r c e s .  We d i s a g r e e ,  
and w e  f i n d  t h e  case d i s t i n g u i s h a b l e .  The re ,  t h e  b i d d e r  
c l e a r l y  took  e x c e p t i o n  to  t h e  s o l i c i t a t i o n  r e q u i r e m e n t .  
Moreover,  u n l i k e  h e r e ,  t h a t  s o l i c i t a t i o n  c o n t a i n e d  n o  work 
d e s c r i p t i o n  r e q u e s t  t o  show compl iance  and d i d  n o t  p e r m i t  
t h e  suhmiss ion  of t h e  d e s c r i p t i o n  a f t e r  award. 

We have h e l d  t h a t  t h e  t e s t  t o  be a p p l i e d  i n  d e t e r m i n i n g  
t h e  r e s p o n s i v e n e s s  of a h i d  is whether  t h e  b i d  as  s u b m i t t e d  
is a n  o f f e r  t o  pe r fo rm,  w i t h o u t  e x c e p t i o n ,  t h e  e x a c t  t h i n g  
c a l l e d  f o r  i n  t h e  i n v i t a t i o n  and upon a c c e p t a n c e  w i l l  b ind  
t h e  c o n t r a c t o r  t o  p e r f o r m  i n  acco rdance  w i t h  a l l  t h e  terms 
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1,' and conditions thereof. See 49 Comp. Gen. 553, 556 (1970). 
In the instant procurement, we find nothing in the way Evans 
completed the description of work to be performed by the 
contractor's own organization portion of the Bid Form that 
can be construed as a clear exception to the terms of para- 
graph SP-13. 

Evans' description on the Bid Form indicates that the 
company will be using its own organization to perform divi- 
sion 2 work for subdrainage drain structure and all of the 
work for division 3 (concrete), division 5 (metals), and 
division 8 (doors and windows). It is obvious that this 
does not amount to 100 percent of the total contract work as 
stated by Evans on the Bid Form. However, because the Evans 
work description does not give definite percentages for the 
described work and the actual percentage is not ascertain- 
able with precision from the I F B  and Evans' bid, we find no 
exception to the 30-percent requirement. Therefore, ques- 
tions regarding the percentage of work described by Evans 
are resolvable under paragraph 7 of the IFB's Instructions 
to Bidders, or as a matter of responsibility. 
Costa Electric, Inc., supra. 

- See Contra 

Protest denied. 

f.L Comptr ller General 
of the United States 




